
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.:PFA/KZN/158/98/LS   

In the complaint between: 

 

LYNN DAKIN Complainant 

 

and  

 

SOUTHERN SUN RETIREMENT FUND Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction: 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 30A(3) 

of the Pension Funds Act of 1956. The complainant seeks an order compelling the 

respondent to pay her withdrawal benefit. 

 

The complainant is Lynn Dakin, a member of the respondent.   

 

The respondent is the Southern Sun Retirement Fund (Athe fund@), a fund registered under 

the Pension Funds Act of 1956.   

 

The complainant lodged a written complaint with the Pension Funds Adjudicator on 17 

November 1998.  The complainant has complied with the provisions of section 30A(1) 

which requires the complainant to lodge a written complaint with the fund before lodging 

the complaint with the Pension Funds Adjudicator.  The fund has properly considered the 

complaint and has replied thereto in writing as required by section 30A(2) of the Pension 
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Funds Act. 

 

No hearings were conducted and therefore in determining this matter, I have relied 

exclusively on documentary evidence and the report by my investigator, Lisa Shrosbree. 

 

Background to the complaint 

 

The complainant is a former employee of Southern Sun Leisure Investment (Pty) Ltd (Athe 

company@). In April 1998, she was dismissed for alleged misappropriation of funds. The 

complainant then referred the matter to the Commission for Conciliation, Mediation and 

Adjudication (CCMA) alleging unfair dismissal and requesting compensation.  A decision 

from the CCMA is still pending. 

 

Following the complainant=s application to the CCMA, the respondent amended its rules to 

allow the fund=s trustees to withhold payment of a benefit in certain circumstances.  The 

amendment took the form of the addition of rule 9.5(1)(d) which reads: 

 
(d) Notwithstanding the provisions of rule 9.5(1)(a), (b) and (c) above, the Trustees may, where 

a Member is suspected of causing damage to the Employer as contemplated in Section 37D 

of the Act, withhold payment of the cash withdrawal benefit for a period longer than that set 

out in rule 7.1(2); provided that a civil action was immediately instituted in any court upon the 

Employer becoming aware of the damage; and provided further that the Employer has not 

been responsible for any delay in legal proceedings. 

 

The rule amendment was registered by the Registrar of Pension Funds in terms of section 

12(4) of the Act with effect from 15 May 1998.   

 

The company then instituted a civil action  in the High Court, claiming in excess of  

R400 000.00 from the complainant. These proceedings are still underway. 

A civil action having been instituted, the respondent=s trustees exercised their discretion in 

terms of rule 9.5(1)(d) and withheld the complainant=s withdrawal benefit pending the 
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outcome of the proceedings. 

 

The complaint 

 

The complainant contends that the fund acted contrary to the provisions of section 37D of 

the Act in withholding her cash withdrawal benefit.  In terms of section 37D(ii), a fund may 

only deduct an amount for compensation in respect of damage caused to the employer by 

reason of theft, dishonesty, fraud, or misconduct by the member  where the member has 

admitted liability in writing to the employer or where judgement has been obtained against 

the member in any court. 

 

The complainant has not admitted liability in writing nor has a judgment been obtained.  

Thus she alleges the fund is acting contrary to provisions of the Act and therefore in 

excess of its powers.   

 

The complainant also contends that the rule entitling the respondent to withhold a benefit 

indefinitely is unfair, unreasonable and unconstitutional. 

 

The fund=s response is that the rule in question was approved and registered by the 

Registrar who is responsible for supervising and enforcing the provisions of the Act. The 

fund=s trustees exercised their discretion in terms of a rule amendment which had been 

properly registered in accordance with the requirements of the Registrar. In terms of 

section 13 of the Act, the registered rules of a fund are binding on all parties to that fund, 

including members, shareholders, and officers thereof.  The rule provides that civil 

proceedings must have been instituted before a benefit can be withheld. The fund was 

advised that such proceedings had been instituted and accordingly exercised their 

discretion in terms of the rule by withholding the benefit.  Therefore the fund has not acted 

 in excess of its powers. 

 

Point in limine 
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The respondent raises a point in limine that since the matter is already before the 

Commission for Conciliation, Mediation and Arbitration (CCMA), the Pension Funds 

Adjudicator has no jurisdiction to consider the complaint. 

 

The respondent is referring to the curtailment of my jurisdiction in section 30H(2) of the 

Act which reads: 

 
The Adjudicator shall not investigate a complaint if, before lodging of the complaint, proceedings 

have been instituted in any civil court in respect of a matter which would constitute the subject 

matter of the investigation. 

 

The question is therefore whether the proceedings in the CCMA are proceedings in a 

civil court in respect of a matter constituting the subject matter of the present 

complaint. 

 

The CCMA is not a civil court and therefore proceedings in the CCMA are not 

proceedings in a civil court for the purposes of section 30H(2). In addition, the subject 

matter currently before the CCMA is an unfair dismissal claim. The present 

investigation relates to whether or not a fund is entitled to withhold a benefit pending 

the outcome of civil proceedings. Therefore the matter before the CCMA does not 

constitute the subject matter of the present investigation. Therefore section 30H(2) 

does not apply and I have jurisdiction to investigate this complaint. 

 

Analysis       

 

I turn to deal with the complainant=s contention that the fund acted inconsistently with 

the provisions of Section 37D of the Act. The latter deals with the circumstances in 

which a fund is entitled to reduce a pension benefit. 

 



 
 

Page 5 

The general rule regarding the reduction, transfer and execution of pension benefits is 

contained in section 37A of the Act which reads in part: 
 

Save to the extent permitted by this Act, the Income Tax Act, 1962 (Act No. 58 of 1962), and the 

Maintenance Act, 1963 (Act No. 23 of 1963), no benefit provided for in the rules of a registered 

fund (including an annuity purchased or to be purchased by the said fund from an insurer for a 

member), or right to such a benefit; or right in respect of contributions made by or on behalf of a 

member, shall notwithstanding anything to the contrary in the rules of such a fund, be capable of 

being reduced, transferred or otherwise ceded, or of being pledged or hypothecated, or be liable 

to be attached or subjected to any form of execution under a judgment or order of a court of law, 

or to the extent of not more than three thousand rand per annum, be capable of being taken into 

account in a determination of a judgment debtor=s financial position in terms of section 65 of the 

Magistrate=s Court Act, 1944 (Act No. 32 of 1944), and in the event of the member or beneficiary 

concerned attempting to transfer or otherwise cede, or to pledge or hypothecate, such benefit or 

right, the fund concerned may withhold or suspend payment thereof: Provided that the fund may 

pay any such benefit or any benefit in pursuance of such contributions, or part thereof, to any one 

or more of the dependants of the member or beneficiary or to a guardian or trustee for the benefit 

of such dependant or dependants during such period as it may determine. 
 

Section 37A(3) of the Act however states that the prohibition on reduction does not 

apply in respect of instances falling within the ambit of section 37D.  

 

As stated, section 37D permits a fund to deduct the amount of compensation due by a 

member to an employer in respect of theft, dishonesty, fraud or misconduct provided 

the member has admitted liability in writing to the employer or judgment has been 

obtained against the member in any court. The complainant=s contention is that she 

has not admitted liability and that no judgment has been obtained, and that therefore 

the fund has contravened section 37D in withholding the complainant=s benefit pending 

the outcome of civil proceedings. 

 

The complainant however has misconstrued the ambit of section 37D. The fund has 

not reduced or deducted any amount from the complainant=s benefit but rather withheld 

it until civil proceedings are finalized. Section 37D deals only with the deduction from a 
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benefit while section 37A deals with reduction, transfer and execution. Therefore these 

sections do not apply to a benefit which is withheld pending the determination of liability 

under section 37D. It follows that the fund did not contravene the Act by withholding the 

complainant=s benefit. 

 

The complainant has not raised any argument that the trustees exercised their 

discretion improperly by withholding the complainant=s benefit in terms of the rule 

amendment, that is, that the trustees are guilty of maladministration. However, as I 

have stated in my previous determinations, my role as Adjudicator is investigative and 

in terms of the Act, I am not restricted to formalistic arguments based on the scope of 

the pleadings.  

 

It is common cause that the company has instituted an action in the High Court, 

claiming an amount in excess of R400 000.00 from the complainant. This is a 

significant sum of money and I am satisfied therefore that it was reasonable for the 

fund to withhold the benefit pending the outcome of the proceedings to ensure that the 

complainant would be in a position to pay the claim should the company be successful 

thereon. Accordingly, I am satisfied that the trustees properly exercised their discretion 

in terms of the rule and that there is no evidence of maladministration on their part. 

 

The complainant=s second contention is that the rule which permits the trustees to 

withhold a member=s benefit indefinitely is unfair and unreasonable and therefore 

unconstitutional. 

 

In the initial negotiations between the fund and the complainant, the fund stated that 

since the Registrar, who is the authority responsible for supervising and enforcing the 

provisions of the Act, registered the rule amendment, the fund did not act unlawfully 

when it exercised its discretion in terms thereof. However, as I pointed out in Meyer v 

Iscor Pension Fund (PFA/EC/14/98 dated 11 August 1998), the fact the Registrar may 

register a rule does not clothe it with legality. Legality is also to be determined with 
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reference to the Constitution and the prevailing norms of the legal order.  In terms of 

section 30E(1)(a) of the Act, I have the power to make any order which a court of law 

could make and this includes the power to strike down rules which are unreasonable. 

 

Legislation will be reasonable if it serves a legitimate objective and the means to 

achieve that objective are reasonable and rationally connected to it. The fund=s stated 

objective is to protect an employer=s right to pursue recovery of misappropriated 

monies by due legal process. This is a legitimate objective. The means to achieve that 

objective was the rule amendment introduced by the fund entitling it to withhold a 

member=s benefit pending the outcome of civil proceedings. Where the member is 

found guilty of the alleged misconduct, the fund is then in a position to deduct the 

amount of the award from the benefit and pay it directly to the employer. The interests 

of the employer are thereby protected in that the ability of the member to pay any 

prospective compensation award is ensured.  

 

However in this instance there is a competing principle brought into play by the nature 

of the circumstances covered by the rule, namely, the presumption of innocence 

founded in criminal law.  The effect of the rule as it presently stands is to intrude on this 

presumption insofar as the complainant may be penalized whether she is found guilty 

of the misconduct or not. In the normal course of events, the complainant would be 

permitted to take the cash withdrawal benefit and put it in the investment vehicle or 

scheme most favourable to her. However, by withholding her benefit, the fund deprives 

her of that choice. Her benefit remains in the fund subject to the same fate as the 

fund=s investments whereas she might have earned considerably more by investing it 

elsewhere. 

 

The purpose of the rule is to afford security to the employer=s property rights but this 

should be accomplished by proportional means, in the sense that the measures should 

be carefully designed to achieve the objective and must be rationally connected to it. 

Also, the means should impair the complainant=s rights as little as reasonably possible. 
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This entails a balancing of interests where, in the operation and application of the rule, 

the competing interests of all persons affected thereby are harmonized as far as 

possible. The provisions contained in section 37D(b)(ii) illustrate how this balancing of 

interests can be achieved.  

 

Section 37 D(b)(ii) permits a fund to deduct from a pension benefit money due by a 

member in respect of compensation for damage caused to an employer and pay such 

amount to the employer concerned. Clearly, the section seeks to protect the interests 

of an employer who has been unlawfully deprived of his property. However, before any 

such deduction can be made, the section requires that either the member admits his 

liability to the employer in writing or a judgment be obtained against the member. In 

other words the liability of the member must be certain before the section kicks in. In 

this way, the general protection contained in section 37A of the Act affording members 

protection against any reduction of their benefit falls away only in circumstances where 

it is certain that it is reasonable and justifiable to do so, namely, where the debt owed 

by the member is due and payable. The interest of a member not to have his or her 

benefit diminished is thereby balanced against the employer=s interest not to be 

unlawfully deprived of his property. 

 

In the application of the rule in the present case, the interests of the members are not 

brought into the equation at all. The rule permits the fund to withhold the benefit without 

qualification. To that extent the means of implementing the legitimate legislative 

objective are not carefully designed and rationally connected to that end. In withholding 

a benefit for legitimate reasons on behalf of a withdrawing member, the fund should 

afford the member some protection from suffering decline in the value of the benefit 

during the period it is withheld. However the failure of the rule to do this does not per 

se invalidate the rule. The appropriate remedy is to direct the fund to effect an 

appropriate amendment, with retrospective effect, giving the member the right to divest 

the benefit at an agreed rate of interest or to hedge the investment performance in 

some other way. 
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Relief 

 

The order of this tribunal is: 

 

1. The complaint is dismissed. 

 

2.  The respondent is directed to take all necessary steps within six weeks of this 

determination to effect an appropriate rule amendment to Rule 9.5(1)(d). The 

amendment shall be retrospective to the rule=s date of commencement and shall permit a 

transfer, at the request of a member whose benefit is withheld, to disinvest the benefit of 

the member concerned and to invest it at an agreed rate of interest or to hedge the 

investment performance of the assets concerned. 

 

DATED at CAPE TOWN this 7th day of MAY 1999. 

 

 

....................................................... 

PROF JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 


